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PART I - INTRODUCTION 
Establishment of the Committee 

1.1 The establishment of this Committee was announced by the Solicitor 
General, Sir Patrick Mayhew QC, in a Written Answer in the House of 
Commons on 17 February 1984, and we were given the following terms 
of reference: 

1. To consider what tests or other evidence of competence are 
needed for non-solicitor conveyancers in order to provide the 
public with a satisfactory assurance of adequate skill; how any 
such tests might be administered; and what other requirements 
should be placed on non-solicitor conveyancers to ensure 
adequate consumer protection. 

2. To consider the scope for simplifying conveyancing practice and 
procedure, and any other matters concerning the simplification 
of house purchase which may be referred to the Committee. 

These terms of reference related only to England and Wales (see 
paragraph 1.12, footnote 1.) 

1.2 We were asked to report to the Lord Chancellor on part one by 
September, and on part two by the end of the year. This Report is 
concerned only with part one. The Report on part two will be drawn 
up and submitted in due course. 

1.3 We met on a total of seven occasions. Our first meeting was held on 30 
March 1984, under the Chairmanship of Professor Harry Street CBE, 
whose sudden death the following month deprived us of an excep- 
tionally personable and capable Chairman. While his contribution to 
our work was inevitably limited by these tragic circumstances, his brief 
Chairmanship proved invaluable, and we are deeply conscious of the 
debt we owe to him. 

1.4 We desire to record also our very special gratitude to our Secretary, 
Nicholas Smedley, and his assistant, Frances Barratt, for their great 
help to us throughout, and particularly in the preparation of this 
Report. 

Evidence 

1.5 There was a good response to our requests for evidence, from both 
individuals and organisations, and at Appendix 6 of this Report is a list 
of all who contributed to our work in this way. We have decided not to 
publish the evidence, although all of the submissions we received will 
be deposited in the Public Record Office so as to be available, subject 
to all necessary consents, for inspection in the usual way. We did not 
take oral evidence as such, although The Law Society, the National 
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Institute of Conveyancing Agents, the National Association of 
Conveyancers and the Institute of Conveyancers visited us for informal 
discussion of various matters before we finalised our Report. In 
deciding not to take formal oral evidence, nor to Mte a larger 
number of bodies to attend on us, we were primarily mindful of our 
time-table for reporting to the Lord Chancellor, although m any case 
the quantity and quality of the written evidence we received meant 
that further oral inquiries were on the whole not necessary. Addi- 
tionally, we were able to draw on and build upon the work of the 
Royal Commission on Legal Services for England and Wales, whose 
own investigations were so much fuller than ours could be, in the shoit 
time we had available. 



Form of the Report 

1.6 This Report is in five parts:- Part I sets out the context of our work, the 
terms of reference and some general considerations, 1 ait 11 looks at 
the tests of competence for non-solicitor conveyancers, Part III 
examines the other requirements to be imposed on non-solicitor 
conveyancers; Part IV concerns the administration of the tests of 
competence and the other requirements; and Part V contains a 
summary of our assumptions and recommendations. 



Terminology 

1.7 Throughout this Report when we use the term “conveyancer we 
mean non-solicitor conveyancer, both those who currently practise and 
those who would do so under the proposals we make. We appreciate 
that unqualified persons currently engaged in conveyancing cannot 
legally, for example, draft a conveyance, and thus do not undertake 
conveyancing in the full sense of the word, but we have used the teim 
for convenience. 

1.8 In Part IV we make proposals for the establishment of a Council for 
Licensed Conveyancers, which would be responsible for administering 
the tests and regulating the affairs of conveyancers. We have referred 
to it as “the Council 5 ’ throughout the Report. 

The Context of our Work 

1.9 Restrictions on conveyancing for reward were first introduced at the 
beginning of the nineteenth century. The current restrictions are 
contained in Section 22 of the Solicitors Act 1974, 1 which in effect 
restricts to qualified persons - solicitors, barristers and notaries public 
- the right to draw, prepare or register for reward documents effecting 
the transfer of land and mortgages. In recent years pressure has grown 
to relax the restrictions. It is said that the restrictions have led to 
unduly high charges and are no longer necessary for consumer 
protection. A number of conveyancing firms have been set up by 
persons who are not solicitors many of which, we are informed, 



x - See Appendix 1. 
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employ qualified persons to carry out that part of the work covered by 
section 22 of the Solicitors Act 1974. 

1.10 The Royal Commission on Legal Services, which reported in 1979, 
recommended by a majority that the current restrictions should be 
maintained, and indeed extended to cover drawing or preparing the 
contract of sale, although a minority felt that a licensing system would 
provide adequate consumer protection were non-solicitors to be 
permitted to carry out conveyancing for reward. On 20 July 1983 the 
House Buyers Bill was introduced in Parliament by Mr Austin Mitchell 
MP. The main object of the Bill was to relax the restrictions on 
conveyancing by enabling persons holding a licence issued by the 
Director General of Fair Trading to carry out conveyancing of houses 
with registered title only. 

1.11 The Plouse Buyers Bill received its second reading in the House of 
Commons on 16 December 1983. In the course of the debate the 
Solicitor General outlined Government plans for improving the 
conveyancing system. In February 1984 the House Buyers Bill was 
withdrawn and the Solicitor General announced the establishment of 
this Committee and our terms of reference. 

Interpretation of our Terms of Reference 

1.12 While our terms of reference referred only to “non-solicitor conveyan- 
cers” the Parliamentary Question which gave rise to the announce- 
ment of those terms of reference asked what plans the Government 
had “for improving the house transfer system in England and Wales”. 
All but one of us (see the Note of Dissent from Mr Hussey) inferred 
from this that our work was intended to be focussed on domestic, 
rather than commercial, conveyancing and we have proceeded 
accordingly. Our recommendations in this Report are thus made on 
the assumption that conveyancers will be restricted to undertaking 
domestic conveyancing work. (We define this at paragraph 1.22.) We 
note that the Royal Commission on Legal Services in Scotland also 
concerned themselves only with domestic conveyancing in this 
context. 2 

1.13 Although we were informed by representatives of the three non- 
solicitor conveyancing organisations who attended for oral discussions 
that their members would wish to be entitled to undertake all 
conveyancing work, not all their members had experience of commer- 
cial or agricultural conveyancing, and most, if not all, would decline to 
act in cases involving what was called “heavy” commercial work. 
While we took this matter to be outside our terms of reference, we 
ought to comment that, if conveyancers were to be permitted to 
undertake not only domestic, but also commercial and other con- 
veyancing, the tests of competence which we formulate in part II of 
this Report would have to be expanded to include appropriate papers 
on all the relevant aspects of commercial and agricultural work. 

i- Official Report, 17 February 1984, column 347 - note that the Question refers only to England 

anc j 

2 ‘ Report of the Royal Commission on Legal Services in Scotland (Cmnd 7846, 1980), paragraph 
9.40. 
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Similarly , there might very well need to be othei requirements 
imposed on practitioners in addition to those we recommend in part III 
of this Report, in particular because of the greater sums involved. The 
representatives of the National Institute of Conveyancing Agents 
accepted in our oral discussions that wider tests of competence would 
in fact be necessary in these circumstances. Also, it appeared evident 
that any transitional exemptions based on previous experience would 
have to be correspondingly restricted. 

1 14 It may be that, in time, as an established body of conveyancers is built 
up and becomes accepted in the conveyancing market-place, there will 
be scope for extension of their rights of practice. We are not in a 
position to anticipate or plan for this, but we assume that in such 
circumstances the Government will take whatever action it considers 
desirable, including appropriate consideration of any revision of the 
tests of competence and other requirements which we recommend in 
this Report. 



A Restricted Class of Conveyancers? 

1.15 Although the House Buyers Bill provided for conveyancers to 
undertake the conveyancing of registered land only, we see no 
sufficient case for adopting a similarly restrictive approach. We regard 
it as both impracticable and undesirable to establish a limited class of 
conveyancers, confined to registered land, and almost all those who 
submitted evidence to us shared this view. An alternative approach, 
canvassed in some submissions, was to provide for a tiered licensing 
system, enabling some conveyancers to undertake all types of domestic 
conveyancing while restricting other, less well-qualified conveyancers, 
to the supposedly simpler transactions. We now consider this proposal. 



A Tiered Licensing System? 

1.16 The suggestion of a tiered licensing system was put to us by 
Consumers’ Association and the Institute of Conveyancers. However 
a number of submissions we received stressed the need for a unified 
system of licensing. Our recommendations on the arrangements to be 
made for issuing licences are outlined in part IV of this Report, but 
since the proposal for a tiered system has general relevance for the 
tests of competence and other requirements we deal with the point at 
this stage. 



1 . 17 Consumers’ Association submitted that there might be some merit m 
providing for two grades of conveyancers, one qualified to deal with all 
domestic conveyancing (including newly developed estates) an 
another restricted to transactions involving “second-hand” property 
only. The Institute of Conveyancers made similar proposals, drawing a 
distinction between all domestic conveyancing on the one hand, an 
registered land up to the value of £40,000 on the other. 

4 



Printed image digitised by the University of Southampton Library Digitisation Unit 



1.18 We considered these suggestions but rejected the idea of a tiered 
licensing system. We felt that it would complicate the administration of 
the tests of competence and subsequent licensing arrangements and 
produce a bureaucratically cumbersome system. 

1.19 Further, we did not believe that a tiered system would provide 
adequate consumer protection - there would be dangers to the 
consumer if the limited qualifications of the lower-grade conveyancer 
were not immediately apparent. We considered that such a system 
would result in confusion and inconvenience to clients, would be open 
to abuse and difficult to police, and that there would be problems 
where, for example, someone wished to sell a “second-hand” house 
and buy a newly built one, or to sell registered land and purchase 
unregistered land. 

1.20 In addition to these objections, we considered that the planned 
extension of land registration would render a tiered scheme at best 
transitory. Even under existing arrangements, new building estates 
over a certain size, developed in areas where registration is not 
compulsory, can take advantage of voluntary registration. We did not 
therefore consider that, for the purpose of licensing conveyancers, a 
distinction between new and “second-hand” houses, between reg- 
istered and unregistered land, or between houses of particular values 
would be particularly useful or significant in the future. A distinction 
between long leaseholds (999 years in some parts of the country) and 
freeholds is not one of substance for present purposes, and it would be 
similarly impracticable to exclude conveyancers from dealing with 
leaseholds of this sort. So far as short lettings are concerned, there 
appears to be nothing in existing legislation which effectively prevents 
unqualified persons from acting. 

1.21 We accordingly recommend that there should be a single grade of 
licence, covering all domestic conveyancing matters. 



Domestic Conveyancing 

1.22 Our proposals in this Report are thus made on the basis of 
conveyancers being entitled to undertake domestic conveyancing or 
leasehold and freehold properties, whether registered or unregistered 
land, and including both newly built and “second-hand houses. We 
now define more clearly what we mean by “domestic” conveyancing. 
A suitable definition, on which we base our recommendations in fins 
Report, might be the sale, purchase or mortgage of a dwelling house, 
or part of a dwelling house, freehold or leasehold, and the gardens or 
yards (including garages or outhouses) enjoyed and occupied there- 
with We would draw attention to the definition of * dwelling house in 
section 10 of the Matrimonial Homes Act 1983, which provides a 
useful precedent for our purposes. 1 We ought to clarify how we see this 
definition relating to the conveyancing of other buildings or land, 



l - See Appendix 1. 
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together with, or separately from, houses. Oui interpretation of 
domestic conveyancing excludes the sale and purchase ot land for 
development purposes, and any transactions involving agricultural 
land, or land used or intended for use for commercial purposes. This 
would for example, exclude the sale and purchase ot commercial 
premises with residential dwellings attached, but woulu not, again for 
example, exclude the transfer of part of a garden from one neighbour 
to another, with no question of either commei cial use or development 
taking place. We therefore recommend, and in any case would assume, 
that suitable statutory provision be made to define the limits of a 
conveyancer’s ri gh ts of practice along the lines set out above. 

1.23 From time to time we have strayed outside our terms of reference in 
the interests of completeness, and touched on subjects not strictly 
relevant to tests of competence or other requirements necessary to 
ensure adequate consumer protection. We have tried to keep such 
departures to a minimum, and we hope that the reasons for them will 
be apparent and understood. 

Amendments to Section 22 of the Solicitors Act 1974 

1.24 It was necessary before we began our work to make some assumptions 
about the likely amendments to section 22 of the Solicitors Act 1974. 
From the nature and context of our terms of reference it appeared an 
inevitable inference that the present statutory restrictions on undertak- 
ing conveyancing for reward would be both extended to take in the 
contract stage and relaxed to permit competent non-solicitors to 
undertake conveyancing work. We did not see it as part of our task to 
examine the way in which section 22 should be amended and so we 
simply assumed that certain alterations to the existing provision would 
be made so as to set the scene, as it were, for our work. We could 
hardly have been intended to consider merely competence to draw the 
final instrument and to lodge documents with the Land Registry (i.e. 
within section 22 as unamended). 

1.25 We therefore assumed that some of the recommendations of the Royal 
Commission on Legal Services relating to section 22 would be 
implemented. 1 (We note that in fact these recommendations will be 
considered by the Government in the light of this Report.) 2 The 
relevant recommendations are as follows 

R21.3 “The present restrictions on conveyancing for fee or reward 
should be maintained and reformulated as proposed in the 
text.” 

(The text states that “the Solicitors Act 1974 should be amended 
to prohibit an unqualified person not merely from drawing up for 
gain the final document but also from preparing a contract for 
sale or other disposition of land or any interest in land”). 



1 - The Report of the Royal Commission on Legal Services (Cmnd 7648, 1979), page 281. 

2 - Written Answer given by the Attorney General (Official Report, 14 March 1984, col. 155). 

6 



Printed image digitised by the University of Southampton Library Digitisation Unit 



R21.4 “Prosecutions should be undertaken not by the Law Society but by the 
police or the appropriate government department.” 

R21.5 “The maximum penalty for contravening the statutory restrictions on 
conveyancing should be increased.” 1 

1.26 It then became necessary for us to make some assumption about the 
relaxation of section 22 (as amended) to permit conveyancers to 
undertake domestic conveyancing work as we have defined it at 
paragraph 1.22. Again, we make no recommendation as to how 
section 22 should be amended, but merely set out the assumptions on 
the basis of which we conducted our examination of the issues. We 
took the view that a statutory provision along the lines of section 1 of 
the Estate Agents Act 1979 2 (with the omission of subsection (l)(i)(a)) 
could provide the general legislative basis for non-solicitor conveyan- 
cers to practise, in place of the existing section 22 restrictions. It would 
be necessary, of course, for the provision to confine to domestic 
conveyancing the business to be conducted by conveyancers under the 
legislation. 

Unadmitted Staff (i.e. not solicitors) 

1.27 There are some points arising from these assumptions which we should 
clarify. The first relates to the position of legal executives and 
unadmitted staff, should the conveyancing restrictions be extended to 
include the contract stage. As is well known, unadmitted staff working 
in solicitors’ offices undertake a considerable amount of conveyancing 
work, including preparation of draft contracts, and it would obviously 
be undesirable if any extension of the restrictions to take in the 
contract stage put unadmitted staff outside the law in respect of a large 
proportion of their current work. We assume that, as a solicitor 
remains ultimately responsible for the work of unadmitted staff, there 
will be no difficulty in preserving the present position. However, we 
wish the point to be noted and heeded in the preparation of any 
legislation affecting this matter. 

Notaries 

1.28 Notaries public fall into the category of “non-solicitor conveyancers” 
(although we understand that many notaries are in fact solicitors as 
well), and so we considered their position. We were, of course, aware 
of the Royal Commission’s recommendation that:— 

“Notaries public, other than London notaries, should no longer 
be permitted to undertake conveyancing for reward but existing 
rights to practise should remain unaffected.” 3 

We received evidence from both London and provincial notaries which 
showed that, since the Royal Commission’s Report, arrangements had 

This recommendation has been implemented by the Criminal Justice Act 1982. 

2 * See Appendix 1. 

3 - RCLS Report, page 281; see also paragraph 21.59, pages 264-5. 
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been made to require notaries to pass examinations and effect 
adequate insurance cover before being allowed to practise. The 
general trend is to improve the status and qualifications of notaries and 
it would be churlish of us not to recognise this. We therefore assume 
that notaries will continue to be entitled to undertake conveyancing for 
reward. (The question of notaries practising as licensed conveyancers 
is a separate matter, with which we deal at paragraph 2.45 below). 



Prosecution for Breach of Section 22 

1.29 We have assumed that the right to undertake domestic conveyancing 
for reward will be extended to those who hold a licence. Adequate 
arrangements will need to be made to ensure that unqualified persons 
do not carry on business as domestic conveyancers. We assume that 
the Royal Commission’s recommendation in respect of prosecutions 
for breaches of section 22 will be implemented. 5 With the advent of 
non-solicitor conveyancers it is even more desirable that the responsi- 
bility for prosecutions be removed from The Law Society. It is not up 
to us to make recommendations about the most suitable body to bring 
prosecutions for unlicensed practice, but we assume that The Law 
Society will cease to retain its responsibility in this area. Whoever 
becomes responsible for enforcement of the new conveyancing 
restrictions, we recommend that appropriate steps be taken to prevent 
unlicensed practitioners from operating. 

1.30 As a consequence of this, we also assume that the statutory restrictions 
on undertaking domestic conveyancing will be enacted otherwise than 
in the Solicitors Act 1974. 

“Do-it-yourself’ Conveyancing 

1.31 Section 22 does not of course prevent persons, whether individuals or 
corporations through employees, from undertaking conveyancing 
transactions on their own behalf. Since no direct element of consumer 
protection is involved in this, we have not examined the desirability or 
otherwise of maintaining the existing arrangements. We accordingly 
assume that “do-it-yourself” conveyancing and, for example, the 
practice of the clearing banks taking charges over property without 
using solicitors, will continue. We also note the Royal Commission s 
recommendation that the entitlement to act for oneself should 
continue. 2 



1.32 Barristers 

Barristers may also be regarded as “non-solicitor conveyancers”. The 
current position is that, while section 22 expressly permits a barrister 
to undertake conveyancing for reward, paragraphs 50 and 183 of the 
“Code of Conduct for the Bar of England and Wales” state:- 



u ibid, p.281, R21.4. 

2 - ibid, R21.1. 
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50. . . a barrister may not act in a professional capacity except 

upon the instructions of a solicitor ...” 

183 “Neither an employed barrister nor a non-practising barris- 
ter may carry out conveyancing work, or instruct a practising 
barrister direct without the intervention of a solicitor ...” 

1.33 This effectively means that in normal circumstances a barrister cannot 
carry out conveyancing work without a solicitor being involved. 1 We 
consider that this excludes any possibility of consumer risk and we are 
content to assume that such arrangements will continue. We deal at 
paragraph 2.46 with the question of a barrister practising as a licensed 
conveyancer. 



General Considerations 

1.34 We wish here to say something about the general approach we took to 
our task, before we move on to a detailed consideration of the three 
main aspects of our terms of reference. 



Consumer Protection 

1.35 We have been guided in our thinking throughout this Report by the 
need to ensure adequate protection for the consumer. Buying a 
property represents for many people the most important financial 
transaction of their lives, involving large sums of money, sometimes to 
the extent of a person’s life savings and very often involving 
commitment of a substantial portion of future income for long periods 
in respect of mortgage repayments. It is right that those who undertake 
such transactions for their own reward should be required to 
demonstrate the necessary competence, probity and insurance 
arrangements. The risks to the consumer are too great to permit 
market forces alone to control entrance to and continuation in the 
conveyancing market. Our approach in considering the safeguards 
needed for non-solicitors to undertake conveyancing has thus been to 
propose certain essential restrictions on competition, although these 
are intended to go no wider than is necessary to ensure adequate 
consumer protection. 



The Report of the Royal Commission on Legal Services 

1.36 We have already mentioned the extent to which we have been able to 
build upon the work of the Royal Commission. In one major respect 
(the maintenance of the section 22 restrictions) our terms of reference 
meant that we had to depart from the majority view of the 
Commission, but even here we have accepted much of the reasoning 
expressed in the Commission’s Report. We have found that our 
conclusions are in accord with those of the minority of the Commission 
who recommended that there be established a system of licensed 

i. Annex 17 to the Bar’s Code of Conduct lays down special rules for employed hamsters. 
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conveyancers, insofar as we propose a Council, written tests of 
competence and adequate financial requirements. We refer in more 
detail to this point at the beginning of part IV of this Report 
(paragraphs 4.4 to 4.7). We record here our debt to the Royal 
Commission’s exhaustive study of this whole question. 



Comparable Legislation 

1.37 There has been over the last ten years much legislation arising from 
considerations of consumer protection in relation to the activities of 
certain professions. We have in mind especially the Consumer Credit 
Act 1974, the Insurance Brokers (Registration) Act 1977, and the 
Estate Agents Act 1979. During our deliberations we often had regard 
to the provisions of those Acts, and from time to time we have drawn 
on them as models or precedents for what we propose. (We have 
placed in Appendix 1 a chronological list of the relevant extracts from 
the legislation.) In this way we hope that the recommendations we 
make which involve legislation are feasible and realistic, and will 
harmonise with existing legislation in comparable areas. 



10 



Printed image digitised by the University of Southampton Library Digitisation Unit 



PART II — TESTS OF COMPETENCE 



Introduction 

2.1 In this part of the Report we deal with the question of what tests or 
other evidence of competence are necessary for conveyancers in order 
to provide the public with a satisfactory assurance of adequate skill. 
We saw our primary task as one of devising tests which would ensure a 
level of skill enabling the consumer to have substantial confidence in 
the conveyancer in the vast majority of cases. Any attempt to achieve 
theoretical protection for all conceivable cases would involve imposs- 
ibly high standards. Before turning to an analysis of the tests of 
competence we consider to be necessary, some space must be devoted 
to our general assumptions as to the nature of the conveyancers’ 
services. 



The Scope of Service to be Provided 

2.2 We felt that there was strength in many of the submissions we received 
which argued that solicitors are expected to provide a wide range of 
legal services and so need far broader training than someone who is 
restricted to conveyancing. For this reason we were not prepared to 
accept that the necessary tests of competence should have anything 
like the scope or breadth of the Final and other qualifying examina- 
tions required by The Law Society. On the other hand, we did not 
accept the proposition, put forward in a small number of the 
submissions we received, that the conveyancer should be regarded as 
offering a service so narrow that he or she would be unable to advise or 
deal with any wider issues arising directly from the transaction, and 
would therefore be expected frequently to refer clients elsewhere for 
legal advice. The thinking behind this suggestion was that, by 
providing a very limited and specific service, the conveyancer could be 
required to produce evidence of only a minimal level of competence, 
sufficient to deal with straightforward conveyances of “second-hand”, 
freehold houses with registered title, for example, and perhaps little 
else. More complicated issues would be referred to legal advisers as 
and when they arose; it would be enough for conveyancers to be able 
to identify a potential problem and realise that it was beyond their 
ability to solve or to advise on. 

2.3 We rejected this line of thinking for a number of reasons. To begin 
with, we could not see how minimal tests of competence could be 
devised which would also ensure a conveyancer’s ability to identify 
potential problems. We considered that many of the more dificult 
transactions (which, as a proportion of all conveyances, would be small 
but still constitutes a significant number of cases), are not easy to 
recognise as such until an unacceptably late stage. Further, there could 
be no guarantee that the conveyancer, even if able to anticipate a 
problem, would in fact pass on the case to someone who was in effect a 
commercial rival. In addition, we did not consider it satisfactory from 

11 
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the client’s point of view to be referred elsewhere midway through the 
transaction, with the consequent expense and inconvenience. In any 
event to set the standards of competence at so low a level would not m 
our view provide the incentive or means for conveyancers to achieve 
the requisite skill properly and effectively to compete with solicitors. 
We wished to provide for a conveyancer who would be in a position to 
offer the consumer a viable alternative to a solicitor, to restiict 
conveyancers to only the most straightforward transactions (as would 
be the inevitable result of reduced tests of competence) would put the 
newcomers at a considerable disadvantage and, we think, impede any 
chances of future development. Finally, we did not believe that such a 
system of referrals would constitute for the consumer “a satisfactory 
assurance of adequate skill”, the provision of which we were exhorted 
by our terms of reference to consider. 

The Conveyancing Environment 

2.4 It was put to us by some organisations that our terms of reference were 
in the wrong order, and that the tests of competence necessary for 
conveyancers would be related to and perhaps determined by our 
recommendations on the second part of our task, namely the scope for 
simplifying conveyancing practice and procedure. Briefly, the argu- 
ment was that, once conveyancing was simplified, the tests of 
competence would not need to be as exacting as they would have to be 
under the present regime. It was therefore put to us that we should at 
least make some assumptions about the likely simplifications to be 
introduced in devising the tests of competence. 

2.5 We were unable to accept this proposition, quite apart from the 
difficulties involved in seeking to alter the timetable to which we had 
been asked to work. We would not be discharging our duty if we were 
simply to assume future simplification of practice and piocedure, and 
then to rest our recommendations for non-solicitor conveyancers on 
the possible implementation of any proposals we or others might make 
for such simplification. Should our proposals on the latter aspect not 
meet with approval, or their implementation be delayed, the introduc- 
tion of licensed conveyancers would be held up unnecessarily. It 
seemed to us unavoidable to consider tests of competence and related 
matters in the light of the existing position, without speculating about 
the future. Any alterations to our proposals necessitated by develop- 
ments in conveyancing practice and procedure (not to mention 
changes in the law) should thus be made by the Council as appropriate. 
It will be seen from our proposals at paragraph 2.16 below that there 
will be built into the tests of competence required of conveyancers 
sufficient flexibility to cope with changing circumstances. I his course 
appeared to us not only proper but more realistic than attempting to 
predict at this stage how the conveyancing environment might alter. 

Tests of Competence 

2.6 Having thus outlined our general assumptions about the scope of 
service and level of consumer protection which ought to be provided, 
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we now turn to a consideration of what tests of competence are needed 
to achieve the stipulated aim of adequate skill. 

2.7 The Law Society and the Institute of Legal Executives (referred to 
from now on as the Institute) each have considerable experience in 
ensuring that their respective members are competent to undertake 
conveyancing, the solicitor in his own right and the legal executive 
under his employer’s supervision. On the whole, so far as we are 
aware, these bodies have been successful in devising satisfactory tests 
of competence for their members and so, in the first instance, we 
turned our attention to their arrangements in order to determine how 
suitable they might be as a model for our purposes. 

2.8 We were impressed by the way in which written tests were in both 
cases supplemented by a period of practical experience, and we 
considered that similar arrangements ought to be made for conveyan- 
cers with a view to testing both a theoretical grasp of relevant law and 
procedure, and a practical ability to carry out the mechanics of 
conveyancing transactions. We first concentrate on the required 
written tests; following this, we outline our proposals for the gaining of 
practical experience. 

Content of the Syllabus 

2.9 Almost all the submissions we received recommended a written 
examination for the first stage of testing competence, and we wholly 
agree with this. A written test covering the relevant areas of law and 
examined at an appropriate level seems to us to be the best way of 
ensuring a theoretical understanding of conveyancing which, if backed 
up by practical experience, would be sufficient to allow someone to 
offer their services to the public. We saw our first task therefore as one 
of devising a syllabus which would achieve this. 

2.10 In drawing up the syllabus, we recognised that a competent conveyan- 
cer needs to understand more than land law and property law. Much of 
the evidence emphasised the need to see conveyancing in its wider 
context, and to ensure that conveyancers did not have so narrow a 
knowledge of the law as to put related issues arising in connection with 
a house-transfer beyond their capabilities. In our view there is a 
distinction between those areas of law of which a detailed knowledge is 
essential and those areas of law which need to be studied only insofar 
as they could impinge on a conveyancing transaction (e.g. revenue 
law, matrimonial law). Accordingly, we concluded that the written test 
needs to be divided into two parts; the first providing evidence of a 
broad understanding not only of conveyancing but also of those other 
aspects of the law which can have a bearing on a transaction, and the 
second testing in much more depth a candidate’s understanding of the 
details of certain key subjects — conveyancing, land law, planning law 
and landlord and tenant law — as well as required accounting 
procedures. In addition we accepted the view that the first part should 
involve a general introduction to the English legal system, so that 
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conveyancing could be seen in its proper context. W e believe that such 
a syllabus will provide the right breadth and depth of basic 
qualification for conveyancers. 

2.11 In considering the content of the syllabus we had regard to the existing 
syllabuses of The Law Society and of the Institute. We felt that The 
Law Society’s Final examination, which assumed that candidates were 
law graduates, or had already taken equivalent professional examina- 
tions, could not easily be adapted for present purposes. The 
examinations of the Institute, however, provided us with a useful guide 
to the content of a syllabus aimed at a person whose practical skill was 
to be restricted to conveyancing. The Institute’s examinations go wider 
than conveyancing, and so we had to adapt their syllabuses to tailor 
them more specifically to the needs of specialist conveyancers. We 
have not proposed a syllabus which includes all the core subjects 
covered by the Institute’s examinations, for to do so we felt would be 
to impose on aspiring conveyancers tests of competence unnecessarily 
wide; similarly the various areas of specialisation in the Institute’s Part 
II syllabus are not all relevant to conveyancing and so these do not all 
form part of the syllabus we propose. Nonetheless, the Institute’s 
syllabuses provided us with a very useful starting point, from which we 
drew much of what follows, expanding the content in some places in 
the light of submissions received and also, at least as frequently, 
dispensing with whole areas, in an attempt to provide a collection of 
strictly relevant subjects for the written tests. 

2.12 In considering the content of the syllabus we intended that a pass in the 
written tests would ensure the candidate’s theoretical competence to 
advise on and deal effectively with all aspects of the whole conveyanc- 
ing transaction, and to offer a service comprehensive enough to take 
on not only straightforward cases but also the more complicated ones. 
The syllabus thus needed to be quite broad in the early stages, leading 
towards an examination which would test a candidate’s knowledge not 
only of basic conveyancing law and practice but also of ancillary 
matters such as matrimonial law, revenue law, relevant torts etc. 
Naturally, in a course aimed at providing a solid and broad base of 
knowledge, akin perhaps to a foundation course, the subjects would 
not be studied in any great depth - we come below to the level at which 
these tests should be examined - but would instead provide a working 
knowledge of the context in which conveyancers must operate, and at 
the same time equip them with the requisite understanding to deal 
competently with most matters arising on a transfer of property. 

2.13 To ensure that the conveyancer would act equally effectively in the 
difficult transactions and in the more common types, we felt that Part 
II of the written tests should provide a detailed examination in all the 
directly relevant subjects. In looking at our model of the Institute s 
examinations, we felt that their Part II syllabus did not always provide 
sufficient detail and, further, where we considered that aspects already 
covered in our broad Part I syllabus required additional study, we felt 
that they should be included again in Part II. 
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2.14 In our thinking on the necessary content of the syllabus we had regard 
to all the submissions which we had received which had recommended 
specific subjects or areas of law to be included in any written test. 
While the syllabus which we finally decided upon included almost all 
subjects which had been suggested, one notable exception was the 
suggestion made by one or two contributors that business management 
form part of the syllabus. We take the view that this subject can be 
‘studied’ only as part of a period of practical experience and would 
better be incorporated in the second stage of the tests of competence, 
the gaining of practical skills through working in a conveyancing 
environment (see paragraphs 2.54 and following). 

2.15 We outline at Annex A the syllabus we propose for the written tests. It 
comprises five general papers (Part I), followed by three Final papers 
and a special paper on Accounts (Part II). 



Adoption of syllabus by the Council 

2.16 The syllabus we have devised can only be in the nature of a current 
recommendation to the Council, which would be the body responsible 
for administering the tests. That the exact tests to be set from time to 
time, in terms of actual examination papers, must be a matter 
ultimately for the discretion of the Council. No syllabus can hope to 
remain wholly relevant without amendment to take account of changes 
in law and practice and here, of course, rapid change, particularly by 
simplification, is very much in prospect. We do not therefore purport 
to prescribe an immutable syllabus. On the contrary, our intention in 
drawing up the syllabus is to illustrate, albeit in some detail, the 
general areas of law and the particular topics which we see as essential 
for a conveyancer to know as matters stand at present. We hope that 
the details we have provided will serve to guide the Council in its initial 
formulation of the written examinations and we expect that the 
content of the syllabus will be altered as circumstances require. At this 
stage however, we consider that written examinations covering the 
areas and topics we specify will provide a test of theoretical knowledge 
adequate for a conveyancer, and we accordingly recommend that the 
syllabus set out at Annex A be adopted by the Council in that or 
substantially similar form 



The Level of the Written Tests 

2.17 Our next task was to determine the level at which the written tests of 
competence should be set. That the level of any test can be defined 
only by reference to the standards applied by the persons setting, 
marking and moderating that test. We therefore came to the 
conclusion that the best means of deciding a suitable level would be to 
draw comparisons with existing, relevant examinations. We according- 
ly considered the examining, marking and moderating arrangements of 
The Law Society and of the Institute respectively, with a view to 
determining, so far as we were able, whether they could provide us 
with a suitable guidance for the level of the written tests we have 
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proposed. We are grateful to both bodies for their rapid and 
comprehensive assistance in this respect. 

2.18 The evidence we received was that the Institute’s Part I examinations 
were set at a level roughly equivalent to that of the G.C.E. “A” level, 
and that their Part II examinations were broadly equivalent to The 
Law Society’s Final examination. Bearing in mind the broad-based 
content of our proposed Part I syllabus and its derivation from the 
Institute’s own Part I examinations, we believe that the level of this 
Part of the written tests should be broadly the same as that of Part I of 
the Institute’s examinations. This should in our view be sufficient to 
test a basic understanding of the essential legal principles and the 
wider context of the work a conveyancer would do, and as such would 
prepare candidates sufficiently for Part II of the tests. We accordingly 
recommend that the level of Part I of the written tests be set at the 
same level as Part I of the Institute’s examinations. 

2.19 Part II of the written tests will be crucial in ensuring that conveyancers 
have a detailed and thorough knowledge of conveyancing, and this is 
reflected in the more demanding content of the Part II syllabus we 
have outlined. Similarly, the level of Part II must be pitched 
sufficiently high to ensure adequate theoretical understanding which, 
when coupled with requisite practical experience, will produce a 
competent conveyancer. We therefore believe that nothing less than 
the level of The Law Society’s Final examination can suffice for this 
part of the tests. Of course, the content of our proposed syllabus is not 
nearly as wide-ranging as the examinations taken by potential 
solicitors, nor does it cover the whole ground of The Law Society’s 
Final examination. Nonetheless, while the breadth of knowledge 
necessary to perform conveyancing with sufficient skill may be narrow 
in comparison with a solicitor’s qualifications, there seems to us no 
justification for reducing the depth of that restricted range of 
knowledge below the level demanded by The Law Society. It is 
essential that, although the licensed conveyancer’s legal skills will be in 
a limited field, the standard of those skills should be comparable with 
those of a solicitor in the fields of domestic conveyancing and 
accounting. We recommend therefore that Part II of the written tests 
should be set at a level corresponding to the level of The Law Society’s 
Final examination. We understand that Part II of the Institute’s 
examinations is equivalent to that. 

Attainment of Appropriate Levels 

2.20 We now explain how we see these levels being attained. Our terms of 
reference required us to consider not only what tests of competence 
are necessary for conveyancers but also how such tests might be 
administered. In relation to the content of our proposed syllabus we 
have referred to the necessity of leaving to the Council the task of 
properly implementing our recommendations. Similarly, the mainte- 
nance of an adequate level for the written tests must be a function of 
the Council. This should be done through the appointment or approval 
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of suitable examiners and moderators who, under the supervision of 
the Council, should devise and set examination papers with questions 
of appropriate difficulty (and, in relation to the content, of adequate 
scope), and mark scripts at a standard which accords with the levels we 
have suggested. 

2.21 To achieve this, it will obviously be necessary for the Council to liaise 
and consult with existing examination boards over such matters as the 
examining and moderating personnel, appropriate questions, suitable 
marking systems, percentage pass marks, and so on. We therefore 
recommend that the Council be charged with the function of effecting 
the arrangements we propose for applying and preserving the levels of 
the written tests. 

Organisation of the Written Tests 

2.22 We wish also to make some suggestions about the way in which 
candidates should take the written tests, the order in which papers are 
sat, the number of papers which may be taken at any one sitting, and 
the number of re-sits that should be allowed. We consider that certain 
restrictions with regard to these matters are necessary if the tests are to 
provide satisfactory evidence of the desired level of skill. 

2.23 We have outlined our thinking behind a two-stage written test and 
explained that Part I will provide a general and basic introduction to 
the wider context in which conveyancing is set, and will serve as 
preparation for the detailed and more difficult tests of Part II. We 
therefore recommend that candidates be required to sit Part I before 
sitting Part II, athough we see no reason why candidates should not 
take both Parts at one sitting if they wish. 

2.24 It would not be satisfactory if candidates were initially able to attempt 
individual papers of either Part of the tests on separate occasions, with 
the exception of the Accounts paper which stands on. its own as a 
different type of test. We therefore recommend that first-time 
candidates be required to take all the papers for Part I at one sitting, 
and all the papers for Part II at one sitting, with the option of taking 
Accounts at a separate sitting if desired. 

2.25 No-one’s interests are served by permitting an unlimited number of 
re-sits. It would be unnecessarily time-consuming for all involved in 
the examining process and would perhaps lead to candidates entering 
for the tests without adequate preparation. We therefore recommend 
that there be a general limit of three attempts at each Part of the tests, 
although we also propose that the examination board should have the 
discretion to permit further resits where special circumstances - for 
example, illness at the time of taking the test - make it unfair to do 
otherwise. 

2.26 Candidates should be permitted to attempt individual papers separately 
at resits, in accordance with arrangements which would be prescribed by 
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the Council. Both The Law Society and the Institute have detailed rules 
governing re-sits and we recommend that the Council devise appropriate 
rules for the conveyancing tests, taking into account arrangements laid 
down by The Law Society and the Institute. 

2.27 We received one submission which stated: 

Though a basic knowledge of land law is obviously required, the 
examination should not require memorisation of large chunks of land 
law, and candidates should be allowed to bring textbooks etc., into the 
examination room.” 

2.28 We agree with this suggestion in relation to Part II of the written tests 
and to the oral tests (see paragraphs 2.38-43); competence as a 
conveyancer calls for understanding and proper application of rules 
and also an ability to make use of legal sources, going beyond mere 
memory work. We therefore recommend that candidates for the 
written tests be permitted to take appropriate reference books and 
other material into the examinations, including calculators for the 
Accounts paper. It would be for the Council to specify exactly what 
can be taken in, although we have in mind such books as Sweet and 
Maxwells ‘Property Statutes’ and Butterworths ‘Property Law Hand- 
book’ as a minimum, and would have no objection in principle to 
completely “open book” examinations. 

Tuition for the Written Tests 

2.29 We did not consider that our terms of reference required us to consider 
how tuition for any written tests should be arranged and what form it 
should take. Furthermore, to come to definite conclusions on this 
question would have required extensive consultation with various 
teaching institutions and would have held up the production of this 
Report. Determination of the arrangements for tuition is a matter for 
the relevant educational establishments or other organisations. We 
have therefore been content to assume that appropriate tuition will 
become available in a variety of forms. However, we have some 
general comments. 

2.30 First, we do not wish to see imposed on examination candidates any 
requirement that they should attend a course, whether full-time or 
part-time. Leaving aside for the moment the question of exemptions 
(see paragraphs 2.32 and following), we believe that all applicants for a 
conveyancing licence should be required to pass the written tests which 
we have prescribed; however, the way in which any candidate chooses 
to study for these tests will be a matter entirely for the individual. 
Compulsion for a candidate to attend a course is in our view 
unnecessary and we accordingly recommend that no such requirement 
be imposed. 

2.31 Nor do we wish to make recommendations about the nature of any 
tuition a candidate might arrange to receive. Evidence submitted to us 
from some academics, from the Society of Public Teachers of Law and 
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from the Association of Law Teachers, indicated that various 
educational institutions and professional bodies might provide full- 
time and part-time courses, including external degree courses, and we 
consider that there might also be scope here for organisations to offer 
correspondence courses. We consider that all such options are valid 
and a variety of tuition methods should be encouraged by the Council, 
so as to offer aspiring conveyancers sufficient access to a means of 
preparing for the written tests. While we do not envisage the Council 
arranging courses or other forms of tuition, we expect it to liaise with 
establishments offering tuition, with a view to identifying suitable 
courses and providing this information to candidates, and we so 
recommend. 

Exemptions from the Written Tests 

2.32 We were aware throughout our consideration of the tests of 
competence that there were in effect two issues to be addressed - first, 
what arrangements would we wish to see made for future generations 
of licensed conveyancers and second, what transitional arrangements 
ought we to recommend for the intitial stages, in the interval between 
the new system coming into effect and the appearance of formally 
qualified conveyancers eligible for licences. One particular difficulty 
which the new conveyancer would encounter in the absence of 
transitional arrangements, would be how to gain the obligatory 
practical experience in a conveyancer’s office which we propose later 
in this part of the Report. We therefore now turn our attention to a 
system of exemptions from the written tests, to operate for a 
transitional period of perhaps two years. 

Categories for Exemption 

2.33 The primary consideration governing our deliberations on this 
question was, what other tests of competence already exist which 
would satisfy the same objectives as those which we have proposed 
earlier in this Report? So as to ensure adequate consumer protection 
we had to be confident that anyone who was exempted from taking the 
written tests had already displayed an equivalent or higher level of 
competence. We were not concerned simply to ensure a ready supply 
of conveyancers at the earliest possible moment - to do so would not 
be consistent with out charge to consider “evidence of competence” 
which would “provide the public with a satisfactory assurance of 
adequate skill”. 

2.34 Since we believe that the written tests we have proposed are necessary 
to ensure competence, it could be argued that there should be no 
exemptions from them. But given the nature of these written tests, and 
the difficulties of providing the initial impetus for the new profession, 
we felt that there was a case for exempting from the tests, for a 
transitional period, two categories of applicant for a licence. These 
were:- 

(a) Fellows of the Institute who have taken and passed the 
Fellowship examination in conveyancing; and 
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(b) solicitors admitted in England and Wales. 

Fellows of the Institute of Legal Executives 

2.35 To become a Fellow of the Institute, it is now necessary to pass both 
Parts of the Institute’s examinations and to have served a total of not 
less than five years in qualifying employment in solicitors’ offices. In 
the past, however, there was no system of examination, and some 
Fellows have therefore not taken the Fellowship examinations. We do 
not consider that such persons should be exempted from the written 
tests. Additionally, not all Fellows have specialised at the Part II level 
in conveyancing and so, again, we do not propose any exemption for 
them. However, those coming within category (a) above will have 
demonstrated sufficient evidence of competence in conveyancing to 
justify full exemption from the written tests. We were of course aware 
of the arguments that legal executives work under the supervision of a 
solicitor and, as such, are not necessarily competent to undertake 
conveyancing for reward in their own right. While in theory there is 
substance in this argument we had regard to evidence from the 
Institute which drew attention to the practice in a solicitor’s office 
whereby the legal executive in fact does much of his work alone and 
unaided. Furthermore, the experience gained by working for a number 
of years under a solicitor’s supervision, sometimes in parallel with 
studying for the examinations, would be certain to produce somebody 
well-versed in conveyancing law and practice in respect of whom a pass 
in the written tests that we propose would add no further evidence of 
competence. Finally, it is to be remembered that the written tests we 
propose are set at a level equivalent to the examinations of the 
Institute. We accordingly recommend that those legal executives 
described at (a) above should be automatically exempted from the 
requirement to take the written tests. 



Solicitors Admitted in England and Wales 

2.36 The exemption of this category needs little explanation. As outlined 
earlier in this Report, the written tests we propose are simpler and less 
wide-ranging than the examinations of The Law Society, although Part 
II of the tests would be set at the same level as the solicitors’ Final 
examination. Furthermore, all admitted solicitors will have undergone 
a period of articles to supplement their written examinations. We 
accordingly recommend that solicitors admitted in England and Wales 
also be automatically exempted from the requirement to take the 
written tests. 



Other Categories 

2.37 We have dealt with the position of people whose formal qualifications 
in conveyancing are sufficient to justify their exemption from the 
written tests. We now consider the position of those who, while lacking 
sufficient formal qualifications, may nevertheless have wide experi- 
ence of conveyancing work. We are thinking of existing non-solicitor 
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conveyancers, legal executives not covered in paragraph 2.35, unqual- 
ified staff working in solicitors’ offices, notaries public and barristers. 

Persons with Conveyancing Experience not Otherwise Qualified for 
Exemption 

2 38 We believe that these persons should qualify for special consideration 
in relation to the written tests, subject to their satisfying certain 
conditions. We come below to the exact arrangements we wish to 
recommend, but first we should explain the reasoning which lies 
behind our proposals for the particular treatment of this category of 
conveyancer. 

2 39 We were aware that, if our proposals for obligatory practical 
experience in a conveyancing environment were to be effective, there 
would be a need for transitional exemptions for certain classes of 
qualified or experienced conveyancers in order that the next genera- 
tion could gain the necessary experience. We were not fully convinced 
that solicitors or Fellows of the Institute would be willing or able to 
offer enough opportunities for gaining practical experience to meet the 
likely demand. On the other hand, existing non-solicitor conveyan- 
cers, many of whom would already be practising on their own account, 
would, we believed, be ready to employ the aspiring conveyancer for 
the required period of practical experience. 

2.40 Our task was to ensure consumer protection once legislative provision 
is made for non-solicitor conveyancers and we could not properly 
concentrate on the convenience of conveyancers at the expense of the 
safety of the consumer. In the light of these considerations, we 
examined the possibility of any exemptions from the written tests for 
experienced conveyancers. 

2.41 We naturally understood that, because attendance on a course was not 
to be compulsory under our proposals, it would be possible to require 
existing unqualified conveyancers to take the tests immediately the 
new system came into effect. If indeed these persons were competent 
through their wide experience, it could be argued that they would have 
no difficulty in passing, without preparation, written tests of their 
theoretical knowledge. However, we were also aware of the substan- 
tial difficulties many people could face if, after a prolonged absence 
from the educational system, they were required to sit written 
examinations. This is not to say, of course, that such people should be 
exempted merely because they would not enjoy the prospect of a 
return to examinations; what we believe is that they should be offered 
an alternative to a written test, which would give them an opportunity 
to demonstrate their competence and to justify their exemption from 
the written examination. 

2.42 Our proposal is, therefore, that those who can provide adequate proof 
of sufficient conveyancing experience should be permitted to apply to 
the Council to take a special oral examination, designed by the Council 
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to test competence. For this purpose, sufficient experience’ should 
be at least ten consecutive years of undertaking general domestic 
conveyancing work as we have defined it in part I of this Report (see 
paragraph 1.22), provided that the applicant is at the time of the 
application undertaking conveyancing work. (We deal at paragraph 
2.57 with proof of adequate experience.) This should apply only to 
those over the age of 31, which would be broadly consistent with 
arrangements for assessing experience in other professional bodies, 
and which should ensure a reasonable level of mature experience. 

2.43 The purpose of the special oral test will be to probe a candidate’s 
knowledge over all the areas covered by the written tests, and to the 
same depth, in order to determine whether, and to what extent, the 
candidate can be exempted from the written examinations. The 
arrangements we have proposed for candidates for the written tests to 
be permitted to take reference books into the examinations (see 
paragraph 2.28) would similarly apply to the oral tests. If a candidate 
fails to satisfy the examiners in certain respects, he or she should be 
required to sit either the relevant parts of the written tests or, if the 
performance at the oral test is generally unsatisfactory, all of the 
written tests. We believe that this arrangement would be fair to those 
with wide experience but no sufficient paper qualifications, while at 
the same time ensuring that the standards of competence are 
maintained and properly tested. We accordingly recommend that 
arrangements be made by the Council to provide special oral tests for 
the category of persons described above, for a transitional period of 
two years. 

2.44 Before leaving this subject, we should add a word or two about the 
timetable for these oral tests. Our proposals are aimed at those 
conveyancers who will seek immediately to set up, or to continue, in 
business and who will wish to obtain a licence as soon as the new 
arrangements come into effect. We recommend, therefore, that 
applications for the oral test be made within a short time (perhaps 3 
months) of the commencement date of the relevant provision, and that 
the Council be required to arrange for the oral tests to be conducted 
with all possible expedition, and certainly within 12 months of the new 
Act’s implementation. It will be necessary to provide for a temporary 
licence in the interim period and to provide that, where there is 
adequate evidence of “sufficient experience”, the conveyancer will be 
deemed fit to practise, and we so recommend . (We found a useful 
precedent for this provision at section 29(4) of the Consumer Credit 
Act 1974). 1 The Council should be required to prescribe any necessary 
conditions to be attached to the granting of a temporary licence - for 
example, evidence of satisfactory insurance arrangements - and we so 
recommend. One incidental consequence of ensuring that such 
temporary licences are granted only on proof of ten years experience 
is to exclude conveyancers who might have started practising recently 
in an attempt to slip through the net of our proposals. 



1 . See Appendix 1. 
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Notaries Public 

2.45 We have already outlined our views on the existing arrangements 
whereby notaries public can undertake conveyancing for reward (see 
paragraph 1.28). If they should wish to practise as licensed conveyan- 
cers they should be required to pass the written examinations in the 
usual way, or, if they possess sufficient experience, they should be 
permitted to take the oral tests, and we so recommend. 



Barristers 

2.46 Barristers wishing to become licensed conveyancers (as distinct from 
undertaking conveyancing as barristers) should also be permitted to 
take the special oral tests if their experience is sufficient. We could see 
no case for a blanket exemption for barristers, as many of them would 
have no training in conveyancing at all. However, we also considered 
the possibility of exemptions for those who had taken and passed the 
Bar Finals paper in conveyancing. Our information was that this 
qualification does not provide a level of practical knowledge equiva- 
lent to that obtained by the solicitors and Fellows of the Institute 
whom we propose should be exempted. In the light of this informa- 
tion, we could not recommend that barristers with this conveyancing 
qualification should be exempted from all of the written tests. 
However, different considerations apply to Part I of the tests, which is 
set at an introductory level, and there can be no doubt that a pass in 
the Bar’s examination provides sufficient proof of a knowledge of 
conveyancing law to at least the standard of Part I of the tests we 
propose. On balance, then, we recommend that barristers who have 
passed the Bar’s conveyancing paper should be exempted from Part I 
of the written tests; that those with sufficient conveyancing experience 
should be permitted to take the oral tests; and that other barristers 
should be required to take the written tests in the normal way. 



Future Exemptions 

2.47 We have recommended certain specific exemptions to apply for a 
transitional period and, in respect of experienced persons without 
appropriate academic qualifications, we have suggested a time within 
which applications for the oral tests should be made. Following the 
transitional period, we consider that the possibility of full or partial 
exemptions for admitted solicitors, relevant Fellows of the Institute 
and other persons should become a matter for the discretion of the 
Council. This will apply also to those who have passed The Law 
Society’s Final examination but who have not completed the period of 
articles necessary to be admitted. We do not believe that it is right to 
lay down permanent specific rules concerning these matters, but that a 
degree of flexibility should be maintained to deal with the position 
after the transitional period. We therefore recommend that the 
Council makes appropriate arrangements for exemptions after the 
transitional period. 
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Eligibility for taking the Written or Oral Tests and Obtaining a Licence 

2.48 We considered whether there was any need to impose preliminary 
requirements on applicants for the written 01 oral tests, such as a 
minimum standard of basic education, a sufficient command of the 
English language and a minimum age limit. (Requirements relating to 
a person’s integrity and probity are considered in part III of this 
Report.) 

Basic Educational Qualifications 

2.49 Much of the evidence suggested that there should be a requirement for 
candidates to possess some basic general educational qualifications. 
Many professions do demand such qualifications, usually for the 
purpose of attracting suitable applicants and maintaining a certain 
standard of entrants. We therefore recommend that a general 
requirement for candidates to possess a minimum of 4 GCE “O” levels 
(including English language), or the educational equivalent, be 
imposed. Those wishing to become licensed conveyancers who had, 
however, chosen not to take “O” or “A” levels, or had not had the 
opportunity to take them, should not necessarily be required to go 
back and obtain such general qualifications, particularly during the 
transitional period. We recommend that, where it thinks fit, the 
Council be empowered to waive this requirement on application from 
the candidate. 



Minimum Age 

2.50 On the question of age requirements, we felt that there might be some 
justification in precluding those under the age of 21 from obtaining a 
licence. Our main concern was that those under the age of 21 might not 
gain the trust of the consumer in handling large sums of money, and 
that relative maturity ought to be provided for through the imposition 
of a minimum age requirement, and we accordingly recommend that 
there should be a minimum age of 21 for the issue of a licence. We do 
not consider, on the other hand, that there needs to be a maximum age 
limit on the holding of a licence to undertake conveyancing for reward; 
disqualifying incapacities such as senility are dealt with in part III of 
this Report along with other forms of disqualification such as 
possession of a criminal record. 



Licences for Individuals Only 

2.51 An important point concerning eligibility for obtaining a licence 
relates to the position of companies. In part III we deal with the 
question of conveyancers being employed by companies. At this stage, 
we wish to make it clear that, in the light of our proposals for the 
written tests of competence, and our ensuing proposals for practical 
experience and other requirements, licences should be granted only to 
individuals, and not to companies or other legal persons. It would be 
impossible adequately to supervise standards of competence and 
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proper business practices if licences were granted otherwise than to 
individuals, even if there were to be a requirement that a company 
director be a licensee. Accordingly, we recommend that individuals 
only should be eligible for a licence. 



Continuing Education 

2.52 We considered whether there should be a system of compulsory 
post-qualification education for licensed conveyancers. A small 
number of submissions we received made this recommendation to us. 
We examined the arrangements which The Law Society are due to 
introduce next year, whereby all solicitors admitted after 1st August 
1985 will be required to undergo a course of continuing education. We 
found, however, that the purpose of The Law Society’s proposal was 
to broaden the knowledge of new solicitors in areas not previously 
studied, and to serve thereby as a further qualification course. We see 
no need for such further education for the specialist conveyancer 
whose area of work will be so much more restricted than that of a 
solicitor. 

2.53 On the other hand, we do believe that there is scope for conveyancers 
to undergo continuing education in the form of refresher, or up-dating, 
courses. Such courses are likely to become a common feature of many, 
if not all, professions in the future and there is likely to be quite rapid 
change in the conveyancing environment generally (not least as a 
result of our own proposals in our forthcoming second Report with 
which the licensed conveyancer must be able to keep pace. We do not 
think it would be right for us to propose that licensees be required to 
attend any such courses, but we do believe that the Council should 
have a duty to arrange appropriate refresher instruction, and that it be 
given a discretionary power to require participation by licensees in this 
instruction, and we so recommend. 



Practical Experience 

2.54 We have already referred to our belief that the tests of competence 
need to be in two stages - the first stage providing the theoretical 
framework, and the second stage putting that knowledge into its 
operational context by way of a period of practical experience. Nearly 
all the submissions we received recommended the establishment of 
arrangements for the aspiring conveyancer to gain practical skills, and 
we regard this as a necessary aspect of competence. The evidence we 
were sent varied in its approach to this matter, some submissions 
advocating a period of practical training leading to a further 
examination, others stressing the importance of actually doing 
conveyancing work for a period. 

2.55 We recommend that all aspirants for a conveyancing licence should be 
required to gain practical experience in a conveyancing office before 
obtaining a licence. In addition to this, we make proposals in part III 
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of this Report for restrictions on sole practice for the licensed 
conveyancer’s first three annual licences (see paragraph 3,4 below) 
We examined The Law Society’s arrangements in this respect 
whereby solicitors undergo a period of two years of qualifying 
employment (articles), during which time they are expected to acquire 
the necessary practical skills and knowledge of professional practice 
supplementing the knowledge gained through attending the course 
leading to the Final examination. 



2.56 We do not consider that trainee conveyancers need to take a further, 
practically based examination, but that a two year period of 
pre-licence experience will suffice. When the three years restriction on 
sole practice is taken into account, our proposals mean that a 
conveyancer will have had five years of supervised experience, before 
being able to practice alone or with partners of like lack of seniority. 
We believe that a period of two years’ experience will provide 
adequate time for the trainee to acquire the necessary skills and 
knowledge such as drafting, administrative abilities, and awareness of 
the professional code of conduct and the financial requirements which 
we propose in part III of this Report. Solicitors spend a period of two 
years in their articled clerkship, which is considered by The Law 
Society to be sufficient time to gain the necessary skills over the whole 
range of legal services offered by a solicitor. We propose the same 
period for aspiring licensed conveyancers, even though their work will 
be restricted to one aspect of a solicitor’s work, namely conveyancing. 
Because we propose such an extensive period of “apprenticeship” for 
this limited field, we believe that there will be no necessity for 
conveyancers to attend any specific practical course, or to pass a 
further examination. It is to be remembered that Part II of our 
proposed written tests would be set at the same level as The Law 
Society’s Final examination and so, in that respect, we expect 
conveyancers to attain the same standard of competence in domestic 
conveyancing as solicitors, backed up by a more extensive period of 
conveyancing experience than a solicitor would gain under articled 
clerkship. 



Proof of Sufficient Experience 

2.57 The experience gained would have to relate to general domestic 
conveyancing as we have defined it in part I of this Report, including 
freehold and leasehold property, and registered and un-registered 
land. We envisage applicants for a licence being required to present to 
the Council a letter from their employers certifying that the experience 
has been sufficient. The Council would then have the power to make 
enquiries as to the nature of that experience - for example, whether it 
was full-time or only part-time, the number of trainees who were in 
that particular office, and so on. We regard the recent decision in 
Pickles v I.B.R.C. [1984] IWLR 748 as of some relevance here 
(concerning inquiry as to “adequate practical experience of the work 
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of an insurance broker”). 1 We accordingly recommend that the 
Council be required to establish the sufficiency of an applicant’s 
experience. 

The Timing of the Practical Experience 

2 58 Of the many submissions we received, some recommended that the 
period of practical experience should follow the passing of the written 
tests while others suggested to us that the preparation for the tests and 
the gaining of experience should run concurrently, the written tests 
then being taken at the conclusion of the period of practical 
experience. 

2.59 In our thinking on this issue, we considered the systems operated by 
The Law Society and the Institute. We have already commented that 
we were not inclined to adopt The Law Society’s model of a practical 
course leading to an examination, followed by a period of articles, or 
experience. On the other hand, we were impressed by the Institute’s 
arrangements whereby examinations are studied for and taken while 
the legal executive is in employment; in this way theoretical knowledge 
is gained at the same time as, and in the context of, the acquisition of 
practical skills. While we would not wish to impose any requirement 
on trainee conveyancers that they must be in qualifying employment if 
they wish to take the written tests, we certainly do not want to close 
this option. We therefore recommend that the period of practical 
experience may be served wholly or partly before, after or while taking 
the written tests. For this purpose we further recommend that absence 
on courses preparatory to the written tests may be approved as part of 
the two years’ practical experience, at the discretion of the Council. 
There may well be part-time or sandwich courses which do not take up 
a great deal of the trainee conveyancer’s time, and these brief periods 
of absence should be permitted as constituting part of the two years’ 
experience. Attendance on a lengthy full-time course, while nominally 
employed by a conveyancer, should however not be counted towards 
the two year period, although attendance on shorter full-time courses 
should be allowed. The position with trainee solicitors in articles has 
been that courses of up to six months’ duration could be counted 
towards the period of qualifying employment, and perhaps similar 
provision for conveyancers could be made by the Council. 

The Arrangements for Gaining the Practical Experience. 

2.60 We have proposed that there be requirement on all applicants to have 
gained two years’ experience of conveyancing before obtaining a 
licence, and from this there should be no exemptions. Nonetheless, 
many candidates for the new profession will have already gained the 
necessary experience through their occupation as a solicitor, perhaps 
in sole practice, a legal executive, an unadmitted member of staff, or a 
non-solicitor conveyancer. Some of these people may also qualify for 



l . See Appendix 2 for headnote. 
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exemption from the written tests, or for the special oral tests and any 
resulting exemptions. All such people would under our proposals 
qualify for a licence to undertake domestic conveyancing work from 
the first day of the operation of the new system (some in possession of 
a temporary licence only). Others falling into these categories will 
satisfy the experience criterion, but will still be required to take the 
written tests (for example, legal executives with less than ten years’ 
experience who have not passed the Fellowship examination in 
conveyancing). The difficulty, however, arises in relation to the second 
generation of aspiring coveyancers, who have had little or no 
experience of conveyancing and indeed, who may be taking up 
employment as a conveyancer as their first job. We now outline the 
way in which we see these people gaining the required practical 
experience. 

2.61 The place in which the conveyancing experience can be gained is 
comparatively immaterial - it is the nature of the experience which 
matters, and which will need to be assessed by the Council. The 
experience could be gained in a solicitor’s office, a local authority or a 
conveyancer’s office. The experience should, however, relate to 
general domestic conveyancing, as we have said earlier. 

2.62 It is possible that few solicitors in private practice will be willing to 
employ trainee conveyancers for the two year period, following which 
the trainee would become a commercial rival, and we cannot see how 
legal executives could undertake the task. We expect, however, that 
the first generation of licensees - in effect, those exempt from the 
written tests with the required practical experience - will begin to 
employ in their offices those wishing to become conveyancers. There 
might in the first few years be very few licensed conveyancers - we 
understand that there are currently about 100 members of the three 
largest conveyancing organisations - and we can only speculate on the 
number of legal executives, solicitors, unadmitted staff and others who 
might choose to apply for licences. We see no way around such initial 
difficulties without jeopardising consumer protection. It would not be 
right for us to recommend a transitional period in which there was no 
requirement for licensees to have demonstrated two years’ practical 
experience. We appreciate that the profession will initially be small 
and that to some extent our proposals may at first merely lead to 
regularising the position of some existing non-solicitor conveyancers. 
However, we envisage the profession gathering momentum over a 
period of years and we believe that it is better to give licensed 
conveyancers a solid foundation on which to construct a durable 
edifice than to cut corners at the expense of consumer protection. 
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PART III - THE OTHER REQUIREMENTS 
introduction 

3 1 In this part of the Report we discuss the requirements to be imposed 
on conveyancers in addition to ensuring competence by written 
examination and a compulsory period of qualifying experience of 
practice. The submissions we received contained a great number and 
variety of suggestions and we considered them all. We were charged to 
consider what other requirements should be placed on conveyancers to 
ensure adequate consumer protection. We saw this as having three 
main aspects 

(i) controls necessary to ensure suitable standards of probity and 
integrity; 

(ii) financial safeguards to prevent losses to clients through incompe- 
tence, negligence or dishonesty; and 

(iii) a code of conduct for conveyancers, to regulate the way in which 
they carry on their work. 

3.2 Before we outline our recommendations for the other requirements, 
we consider the general question of restrictions on sole practice, and 
the concept of a restricted licence. 

Restrictions on Sole Practice 

3.3 In our considerations of the tests of competence necessary for 
conveyancers, and the required period of practical experience, we had 
in mind the desirability of ensuring that conveyancers do not practise 
on their own account, or with partners of like lack of seniority, in 
effect during the first three years after obtaining a licence. This is, of 
course, the case with solicitors under the Solicitors Practice Rules 1975 
and we think it is a commendable requirement. It is one thing to gain 
pre-licence experience in a conveyancer’s office, but it is quite 
different to act for clients without any form of guidance whatever, and 
we believe, as The Law Society obviously now does, that there needs 
to be a transitional period between receiving a licence and acting on 
one’s own. During this period the conveyancer will be licensed, and we 
expect that he or she will undertake conveyancing work from the 
beginning of a transaction through to completion; nonetheless, all 
juniors in a firm will benefit from the greater experience of their senior 
colleagues and partners, and should thus be kept on the right path 
during the early years. We believe that this is an important safeguard 
for the consumer, and will give the public greater confidence in the 
licensed conveyancer. 

3.4 We say above that the restriction on sole practice should extend to the 
first three years after receiving a licence. However, it is not the time 
which elapses after the issue of the first licence that is important, but 
the gaining of appropriate experience and guidance for a period of 
three years. In other words, we do not wish to see a conveyancer being 
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granted a licence, and simply waiting for three years, perhaps occupied 
in another field, before receiving a full, unrestricted licence. To 
prevent this, we think that the right criterion for granting a full licence 
is that the applicant has held three previous licences (this anticipates 
our proposals in the next part of this Report for licences to be 
renewable annually). In the majority of cases, this will be the same as 
imposing a restriction on sole practice of three years’ duration, but we 
have phrased it in this way to ensure that the appropriate amount of 
supervised work experience has been achieved before licensees may 
set up business on their own account. Accordingly, we recommend that 
there be a post licence restriction on sole practice, or practice with 
partners of like lack of seniority, for the first three licences issued to a 
conveyancer. 

3.5 Transitional arrangements will need to be made to exempt certain 
people from this restriction. The criterion to be applied should be that 
applicants are sufficiently experienced to practise on their own account 
without lowering the necessary standards of consumer protection. We 
thus believe that the only category for automatic exemption can be 
those solicitors who, under current arrangements, are entitled to an 
unrestricted practising certificate. Persons in this category are already 
presumed competent to undertake all aspects of conveyancing and are 
permitted by The Law Society to practise on their own account, and it 
would be anomalous if they were not entitled to a full conveyancing 
licence under our proposals. We therefore recommend an exemption 
from the restrictions on sole practice for solicitors admitted in England 
and Wales who are entitled to an unrestricted practising certificate. 
This exemption need not, of course, be transitional, although the 
Council will need to review the position should The Law Society 
change its rules relating to sole practice. 

3.6 If we were to restrict our recommendations on exemptions to this 
category of solicitors it would mean that only fully qualified solicitors 
would be able to obtain a full licence. We therefore have to consider 
the position of all the others who, under our earlier proposals, would 
be eligible for a restricted licence, that is admitted solicitors who are 
not yet entitled to an unrestricted practising certificate, the relevant 
Fellows of the Institute and other conveyancers with the necessary 
experience. 

3 .7 We consider that none of these people could properly claim automatic 
exemption. Some of them, however, will probably be able to 
demonstrate the capacity to work unsupervised and so the Council 
should have the discretion to waive or vary the restriction on sole 
practice on application from candidates who would otherwise qualify 
for a restricted licence. The Council will need to consider the nature 
and extent of each applicant’s experience, supported by employers 
references where possible, and to interview applicants and to require 
further evidence where necessary. In the case of those taking the 
special oral tests, consideration of a waiver could be undertaken at that 
time. Eventually all new licensees, except solicitors who are entitled to 
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an unrestricted practising certificate, should operate for three years 
under the provisions of a restricted licence; a system of exemptions 
from this restriction should therefore apply for a transitional period 
only. We have no strong views on how long the transitional period 
should last, but we would envisage the system operating for perhaps 
two or three years. We therefore recommend that, for a transitional 
period, the Council should be empowered to waive the restrictions on 
sole practice in appropriate individual cases, on the lines set out above. 



Requirements Relating to Fit Person 

3.8 We now turn to the question of what requirements need to be imposed 
on conveyancers to ensure that they are fit and suitable persons to 
conduct business under the provisions of a licence. We need hardly say 
that it is our intention, and has been throughout this Report, to ensure 
that possession of a licence by a conveyancer constitutes for the 
consumer as firm an assurance as possible that the licensee is not only 
competent to undertake the client’s conveyance but also trustworthy 
and reliable, in terms of both his character and his financial probity. 
One of our tasks, therefore, was to consider what arrangements could 
be made to prevent unsuitable persons from obtaining or retaining 
licences. In considering this and other issues we examined the ways in 
which other groups or professions were regulated, and in particular we 
drew on the legislation governing consumer credit, estate agents, 
insurance brokers and, of course, solicitors. We followed the approach 
that, if we could find a precedent for the sort of proposals we wished to 
make, we should consider how it might be adapted for our purposes, if 
for no other reason than to ensure that our recommendations would be 
realistic and operable. 

3.9 Fitness will need to be determined on application for a licence, on 
application for renewal of a licence, and at any time during the 
possession of a licence where the Council is considering revocation of 
that licence. The considerations governing fitness will be substantially 
the same in all three cases. 

3.10 The Council should have the function of deciding whether or not an 
applicant for a licence is a fit person. We recommend that it should be 
for the applicant to show fitness, rather than the Council being bound 
to assume fitness in the absence of evidence to the contrary. This will 
have the practical effect of enabling the Council to insist on the 
production of any evidence which may be necessary to corroborate 
claims made by an applicant. Furthermore, we recommend that it be 
an offence under the statute for an applicant to make a false statement, 
or to withhold or fail to disclose any material information relating to 
fitness, and where this occurs the Council should have power to 
withdraw any existing licence immediately. 

3.11 We come later in this part of the Report to our recommendations 
concerning a code of conduct for conveyancers and it may be that the 
Council will wish to include rules governing behaviour rendering a 
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person unfit to continue as a conveyancer. Nevertheless, we consider 
that the fitness requirements we propose below should be prescribed 
by statute in the first place. 

3.12 We found section 25 of the Consumer Credit Act 1974 s particularly 
useful as a precedent for our purposes. Accordingly, we recommend 
that the Council should have wide general powers to determine an 
applicant’s general fitness and suitability to carry on business under the 
provisions of a licence, taking into account any circumstances 
appearing to the Council as relevant. However, some specific areas to 
which the Council should have particular regard also need to be 
prescribed, and we now discuss these. 



Mis-handling Clients’ Monies 

3.13 We regard the conveyancer’s handling of large sums of money 
belonging to other people as a particularly sensitive area, and we make 
recommendations later to deal with compensation, insurance against 
fraud or dishonesty, and accounts procedures to be imposed on 
conveyancers to prevent improper use of clients’ money. No indepen- 
dent conveyancer can operate a business without being permitted to 
handle the large sums of money involved in a transaction and so, if the 
consumer is to be properly protected, the Council must seek to ensure 
that no would-be conveyancer with a record of untrustworthiness or 
dishonesty in respect of clients’ monies is granted a licence. We wish to 
see this caution extended to include the applicant’s past and present 
employers, employees, agents and associates, as there would be little 
point in accepting applicants who have not directly mis-handled 
clients’ monies, only to permit them to associate or work with those 
who have. We therefore recommend that, in determining an appli- 
cant’s suitability to practise as a conveyancer, the Council shall take 
particular account of any evidence that the applicant or any of his or 
her business associates has at some time mis-handled clients’ monies. 
In our view, if there is any such evidence the applicant should normally 
be refused a licence, or have an existing licence withdrawn immediate- 
ly. However, we do not wish to recommend an absolute rule, because 
of the possible injustices that might arise in the very rare case in which 
there may be mitigating circumstances. We would prefer to leave the 
Council with some room for manoeuvre in individual cases. 

Criminal Convictions 

3.14 In assessing fitness the Council should have particular regard to 
whether the applicant has been convicted of any offence involving 
fraud, dishonesty or violence and, for this purpose, the Rehabilitation 
of Offenders Act 1974 should not apply. In choosing this formulation, 
we have essentially followed the provisions in other statutes, which we 
believe are sound. The Council should have the discretion to assess 
whether an applicant’s history of offences falling into any of these 
three categories is such that he or she is unsuitable to practise as a 

*• See Appendix 1. 
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conveyancer. Minor or technical criminal offences should not consti- 
tute any bar, but serious offences of fraud, dishonesty or violence 
would clearly render an applicant unsuitable. The Rehabilitation of 
Offenders Act 1974 should not in our view apply to those in whom 
consumers must place absolute trust, often to the extent of their 
live-savings. As we have already made clear, possession of a licence 
must assure the consumer that the licensee is both competent and 
trustworthy. Any doubt about this will in our view prevent the new 
profession from gaining public acceptance, and would certainly not 
ensure adequate consumer protection. Accordingly, we recommend 
that the Council has particular regard to an applicant’s criminal 
convictions in the manner outlined in this paragraph. 

Contravention of the Governing Legislation 

3.15 Licensed conveyancers will be governed by any legislation arising from 
our recommendations, and should have to conform to a code of 
conduct prescribed by the Council under that legislation (see para- 
graphs 3.45 onwards). While the Council will have disciplinary powers 
for enforcing the code of conduct, it seems to us desirable additionally 
to provide a statutory sanction against breaching the code. There will 
be other requirements in the legislation governing licensed conveyan- 
cers, relating to bankruptcy, accounts, withholding information and so 
forth, contravention of which might well render a conveyancer unfit to 
continue in practice. We therefore recommend that, in assessing 
fitness, the Council should have regard to whether the applicant has 
contravened any provision made by or under the legislation governing 
licensed conveyancers, including the code of conduct made under it. 
For the purpose of those applying for a first licence, the Council should 
have regard to any past conduct that would have constituted a breach 
of the legislation or code had the applicant been a licensee at the time. 



Discrimination 

3.16 We note from the Consumer Credit Act 1974 that a provision exists to 
have regard to whether a person has practised discrimination on 
grounds of sex, colour, race, ethnic or national origins in connection 
with the carrying on of any business. This seems to us to be a necessary 
and laudable provision in any modern statute of this sort, and we 
recommend that a similar duty be placed on the Council in its task of 
assessing an applicant’s fitness, expanded to include discrimination on 
grounds of creed. 

Previous Professional Misconduct 

3.17 We consider that, in assessing an applicant’s suitability for a licence, 
regard should be had to whether the person has been expelled from 
membership of another profession. One obvious example of interest to 
the Council would be a solicitor who had been ordered to be struck off. 
Some of the evidence we received suggested that there should be 
mutual recognition between The Law Society and the conveyancers’ 
controlling body of disciplinary findings and expulsions. While we see 
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some strength in this, some qualifications should be made. We would 
not wish the Council necessarily to declare unfit a solicitor who had 
been struck off for advertising on television, for example. Nonethe- 
less, it should clearly be of concern to the Council to ascertain whether 
an applicant has been expelled from membership of a professional 
body, and if so, why. While the solicitors’ profession and the Bar are 
bodies that immediately spring to mind as being relevant, the Council 
may also wish to have regard to such other bodies as the armed 
services, the Royal Institution of Chartered Surveyors, the National 
Association of Estate Agents, and many others. No such previous 
expulsion should constitute an absolute bar, but we recommend that 
the Council has regard to whether an applicant has been a member of 
any profession, and the reasons why they have ceased to be so. 

3.18 A related point concerns the position, so far as fitness for a licence is 
concerned, of solicitors’ employees against whom an order has been 
made under section 43 of the Solicitors Act 1974. 1 The reasons for 
dismissal may well have some relation to the sort of conduct which 
would also render a conveyancer unfit to hold a licence. We therefore 
recommend that the Council has particular regard to these matters 
when assessing fitness. 

Improper Business Practices 

3.19 We again note from the Consumer Credit Act 1974 that there is a 
general provision governing the exclusion of persons who have been 
guilty of what might be called “sharp practices”. We wish to see a 
similar provision for licensed conveyancers, to enable the Council to 
maintain high standards of general conduct of business, and thus to 
protect the consumer. We recommend therefore that the Council has 
regard to whether the applicant is or has been engaged in business 
practices appearing to the Council deceitful, oppressive, or otherwise 
unfair or improper (even if lawful). 

Bankruptcy 

3.20 We have left to this stage the issue of bankrupts practising as licensed 
conveyancers because we believe that there should be no discretion in 
this area and, accordingly, a separate statutory provision is called for. 
It hardly needs stating that the principle of ensuring adequate 
consumer protection is irreconcilable with permitting a bankrupt to 
carry on or set up in business as a licensed conveyancer. Section 23 of 
the Estate Agents Act 1979 2 prohibits persons adjudged bankrupt 
from engaging in work under that Act until discharged, except as an 
employee of another person (employment by a body corporate of 
which the bankrupt is a director or controller is not included), and we 
recommend that a similar provision be enacted in respect of conveyan- 
cers. 



1 - See Appendix 1. 

2 ‘ See Appendix 1. 
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Summary of Requirements Relating to Fit Person 

3.21 It is convenient at this stage to summarise our proposals regarding the 
assessment of persons fit to hold a conveyancing licence. (This 
summary is reproduced at Annex B). 

3.22 The Council for Licensed Conveyancers should be required to 
determine an applicant’s general fitness and suitability, the onus being 
on the applicant to satisfy the Council in this respect. The Council 
should take into account any circumstances appearing to be relevant, 
and in particular any evidence suggesting that the applicant, or any of 
the applicant’s past or present employees, employers, agents or 
associates has at any time mishandled a client’s money, and with 
particular regard also to whether the applicant has:- 

(a) been convicted of any offence involving fraud, dishonesty or 
violence; the Rehabilitation of Offenders Act 1974 should not 
apply for this purpose; 

(b) contravened any provision made under the legislation governing 
licensed conveyancers, including the Code of Conduct, whether 
or not the applicant held a licence at the time; 

(c) practised discrimination on grounds of sex, creed, colour, race or 
ethnic or national origins in connection with the carrying on of 
any business; 

(d) been expelled from membership of any professional or other 
body (including having been struck off or disbarred), and why; 

(e) been subject to an order made under section 43 of the Solicitors 
Act 1974; 

(f) engaged in business practices appearing to the Council to be 
deceitful or oppressive or otherwise unfair or improper (even if 
lawful). 

3.23 There should be a separate statutory provision, perhaps based on 
section 23 of the Estate Agents Act 1979, to prohibit any bankrupt 
from setting up, or continuing to practise, in business as a con- 
veyancer. 

Financial Requirements 

3.24 Almost all of the submissions we received recommended that there 
should be adequate arrangements in respect of insurance against 
negligence, compensation for fraud or dishonesty on the part of the 
conveyancer, and appropriate accounts requirements. We see no 
controversy about the principle of imposing such requirements, but 
there are certain points of detail which we consider ought to be stated. 
We look first at the arrangements which should be made for affecting 
adequate indemnity insurance against negligence; we turn next to the 
question of providing suitable arrangements for compensation for 
fraud and dishonesty; finally, we consider the nature of the accounts 
requirements which should be prescribed. 
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Insurance Against Negligence 

3.25 We examined carefully the area of insurance against negligence. We 
began from the proposition, which we regard as axiomatic and which 
was supported by virtually all the evidence, that there must be 
compulsory indemnity insurance to safeguard the consumer from 
financial loss arising from a conveyancer’s negligence. An obvious 
comparison is with The Law Society’s present Master Policy which, we 
were told, is unique among the professions in England and Wales, in 
that it cannot be voided in the way that ordinary insurance policies 
can. Gaps in insurance cover which occur under normal indemnity 
arrangements arise from such matters as the insured’s failure to 
disclose a material fact, leading to repudiation of the policy; late 
reporting of claims, by when the cover has lapsed, and non- 
continuation of cover owing to the death or retirement of a 
practitioner, or through the insured going out of business. 

3 26 It would obviously be desirable if the same level of insurance 
protection provided by The Law Society could be achieved by licensed 
conveyancers, and so we first explored the possibility of a Master 
Policy for conveyancers, organised through the Council. Such a policy 
could be taken out by the Council, imposed on licensees, and financed 
by a compulsory payment of premium. By arranging the insurance 
through the Council the problems of non-continuation of cover, of late 
claims and of non-disclosure could be overcome. We are not, however, 
in a position to determine the likely response of the insurance industry 
to a new body of conveyancers and it may well be the case that, in the 
early years, there will not be an insurer prepared to offer an 
appropriate Master Policy. We were told by one insurance expert that 
a" Master Policy should be available, provided that there was a 
sufficient number of conveyancers to spread the risk of claims, but we 
cannot predict how the conveyancing market will develop, nor how 
many people will qualify for licences in the first place or subsequently. 
We understand that at least a hundred conveyancers would be needed 
to make a Master Policy feasible and, while we would hope and expect 
to see such a number quite soon, we cannot be confident that under 
the system of exemptions we have proposed there would be enough 
licensees immediately. It therefore behoves us to consider alternatives 
to a Master Policy, although we recommend that the Council should 
effect a Master Policy at the earliest possible stage. The Council will 
therefore need to be empowered by statute to impose on licensees such 
insurance arrangements as it thinks fit, and we so recommend. 

3.27 An acceptable alternative to a Master Policy would be a system of 
centrally approved individual insurance arrangements. This could be 
affected by the Council prescribing a model policy providing a suitable 
broad form of insurance cover, including certain specified minimum 
requirements. To obtain a licence every conveyancer would have to 
submit to the Council for approval details of their insurance policy, 
which would have to be effected with a n authorised insurer. In th is 

i- Defined in section 29(1) of the Insurance Brokers (Registration) Act 1977 - see Appendix 1. 
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way, certain safeguards which we consider to be essential could be 
ensured. The insurance would have to cover breach of undertakings 
(see paragraph 3.59 below) and loss of documents as well as negligent 
advice; every policy would have to be based on a maximum cover per 
claim, rather than an aggregate financial limit for all claims in any one 
year; the claims limit would need to be set at a reasonable level, 
probably not less than £100,000 per firm or sole practitioner, and any 
excess provisions in the policy would need to be limited to perhaps 
£500, at present figures. There would also have to be provision for 
“run off’ cover to ensure continuation of protection where, for 
example, a conveyancer ceased to practise. All these requirements 
represent in our view the absolute minimum standard of cover, and we 
recommend that, in any system of approved insurance, the Council 
impose these specified provisions. 

3.28 This, inevitably, is as far as we can go on the information presently 
available. We have attempted to lay down the minimum standard of 
protection which we believe to be necessary and we have drawn 
attention to the gaps in insurance cover which will exist in the absence 
of a Master Policy. While individual insurance arrangements will 
provide the same sort of protection as the arrangements made by many 
other professions - insurance brokers, architects, estate agents - they 
cannot equal The Law Society’s present scheme. We therefore wish to 
express our hope that the insurance industry will respond quickly and 
positively to the new entrants to the market and that, taking into 
account the tests of competence and other requirements which we 
recommend in this Report, insurers will regard the licensed conveyan- 
cer as a reasonable risk and will offer their services in such a way as to 
provide the level of protection to which we feel the consumer is 
entitled. The information which we have received from certain 
insurance brokers suggests that, in fact, suitable arrangements can be 
made. 

Compensation for Dishonesty and Fraud 

3.29 This is another important area which, to our mind, raises no problems 
of principle but presents severe practical difficulties. We again started 
from the proposition, supported by virtually all the evidence we 
received, that adequate arrangements had to be made to protect the 
consumer from financial loss arising from the fraud or dishonesty of 
conveyancers or their employees or partners. As with the question of 
indemnity insurance, The Law Society’s arrangements provided a 
good example of a successful scheme which we felt ought to be 
replicated so far as possible in respect of licensed conveyancers. The 
Law Society operate a central compensation fund, financed by a levy 
on practising solicitors, which recompenses clients who have lost 
money at the hands of dishonest or fraudulent solicitors. Undoubtedly, 
this provides an excellent level of consumer protection and has 
substantial advantages over other, insurance-based, arrangements and 
we would wish to see an equivalent scheme organised and adminis- 
tered by the Council. However, we recognise that here, as with the 
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possibility of a Master Policy for indemnity insurance, there might well 
be major difficulties in achieving this objective in the early years and, 
accordingly, we had to explore other possibilities. 

3.30 We were informed that there was no difficulty in an individual 
conveyancer taking out fidelity insurance (which could be centrally 
approved) to cover against an employee’s dishonesty or fraud, and that 
similar arrangements could be made to insure against a partner’s 
dishonesty (although in this respect, premiums would be higher). 
Nonetheless, there is no way in which someone can insure against their 
own dishonesty and it is to cover this contingency that a compensation 
fund or centrally arranged fidelity insurance is required. The obvious 
difficulty which conveyancers will face in the initial years is that they 
will almost certainly be too few in number to finance an adequate 
compensation fund, bearing in mind the large sums of money which 
are involved in a conveyancing transaction and which are thus at risk. 
A possible way around this problem would be to establish a smaller 
fund, and to insure the fund itself through underwriters, thus boosting 
the amount of cover available to consumers. We understand that this 
sort of arrangement is operated by the Stock Exchange, and we 
received evidence from the National Association of Estate Agents who 
have made similar provision. We were further encouraged by 
information from the National Association of Conveyancers, an 
existing non-solicitor conveyancing organisation, to the effect that they 
had secured insurance from Lloyd’s underwriters of a compensation 
fund in the order of £1,000,000. 

3.31 It thus seems likely that adequate arrangements for compensation can 
be made by the Council, although we are not in a position to determine 
exactly how a suitable level of protection might be achieved. We can 
therefore do no more than recommend that the Council must make 
suitable arrangements to ensure that the consumer is adequately 
protected from financial loss as a result of the dishonesty or fraud of a 
conveyancer, or any partners or employees of a conveyancer, and that 
in so doing the Council should explore the possibilities of a central 
fund and of insurance. 

3.32 We feel it only right to say at this stage that, in the absence of 
arrangements for insurance and compensation equivalent to those of 
The Law Society, the level of consumer protection afforded by 
licensed conveyancers would inevitably be lower than that provided by 
solicitors. While we believe that, if such a disparity were to come about 
it would be only temporary, we would not wish to hide the tact that 
there might be some quite serious limitations to the financial 
protection which conveyancers can guarantee in the first years of their 
existence. We discuss briefly in part IV of this Report our view that the 
Council for Licensed Conveyancers should be entirely self-fmancmg, 
although we recognise that the Government might wish to provide 
some initial financial support to give effect to its desire to see greater 
competition in this area - if it chose to do so, by way of a subsidy or a 
loan, then the difficulties we have identified in relation to establishing 
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a compensation fund might be surmounted. We do not make any 
recommendation to this effect, but merely note the point in passing. In 
anv event, we wish to make it clear that suitable safeguards must be 
effected one way or another. If there is no prospect of satisfactory 
arrangements for indemnity insurance and compensation for dishones- 
ty being made, licensed conveyancers will not be able to provide 
adequate consumer protection. 



Other Insurance Possibilities 

3 33 Two other suggestions were made to us relating to insurance, which we 
considered and rejected, and on which we now comment. One 
submission put forward as an alternative to a compensation fund the 
suggestion that every client, on giving instructions, could take out 
individual insurance against the possibility of dishonesty by the 
conveyancer during the currency of that particular transaction; the 
sum required for the insurance would be payable by the client as a 
separate head of the conveyancer’s overall fee. Similar arrangements 
currently exist with travel insurance, for example. While this proposal 
has some attraction, and would get round the problems inherent in 
trying to establish a central compensation fund, we consider that there 
are significant objections to it in principle, quite apart from the fact 
that information from insurers was that they would not support such a 
scheme in practice. It would be impossible for the Council adequately 
to supervise such a scheme, and the consumer would be exposed to the 
risk of an unscrupulous conveyancer either failing to take out the 
insurance, or arranging inadequate cover. Given that the only 
occasions on which such a policy would be necessary would be where 
the conveyancer absconded with the client’s funds, it seems unlikely 
that the conveyancer could be relied on to make proper insurance 
arrangements when they were needed. Furthermore, it would effec- 
tively create an agency relationship between conveyancers and 
insurers, and such partnership could lead to unacceptable conflicts of 
interest. Even if these dangers were not present, there is the overriding 
objection that such a scheme would put the financial onus on the 
consumer and, in essence, put them in the position of having to 
arrange their own protection. Inevitably, ‘ad hoc’ insurance like this 
tends to prove an expensive form of cover, even where it is practicable. 
Our terms of reference relate to what requirements should be placed 
on the conveyancer to ensure consumer protection, without having to 
rely on the conveyancer’s honesty or the consumer’s wherewithal. We 
accordingly rejected this suggestion. 

3.34 We also considered the possibility of title insurance. We received 
evidence from two companies offering this service, one of which went 
beyond our terms of reference by proposing that a system of 
compulsory title insurance be introduced in place of any tests of 
competence for conveyancers. Our task, of course, was to consider 
how to ensure that non-solicitor conveyancers were competent, rather 
than what arrangements could be made to permit conveyancing 
without any evidence of competence being required. This apart, we 
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considered whether title insurance could provide an acceptable 
substitute for indemnity insurance. Neither submission suggested that 
title insurance could provide protection from dishonesty or fraud, but 
both proposed that insurance against defective titles could be 
introduced, instead of concentrating on arrangements aimed at 
securing good titles through competent conveyancing and providing 
for insurance against a conveyancer’s negligence. 

3.35 We have to say that we were not persuaded by this line of reasoning, 
and we note and agree with the analysis and conclusions of the Royal 
Commission on Legal Services in this connection (paragraphs 21.66 to 
21.70) and, in particular, the comment that: 

“In general, it is clearly more in the public interest to prevent defects 
in title and loss of property rights than to provide monetary 
compensation for them.” 1 

3.36 We would add to what was said there the observation that building 
societies can at present lend money only on the security of land, and 
not simply on the security of insurance against defective titles. On the 
other hand, we recognise that title insurance has certain advantages for 
the consumer, in that it provides protection against defects in title in 
relation to unregistered land, and against what might be called “bad 
claims” through its meeting all legal costs. Nonetheless, such 
additional protection, over and above the Land Registry’s own 
statutory “title insurance” and our proposals for compulsory negli- 
gence insurance, must in our view be a matter for consumer choice. 
Given that we could not properly recommend that title insurance be 
adopted as a means of dispensing with the requirement to produce 
demonstrably competent conveyancers, we saw no case for imposing 
on consumers this extra safeguard. If consumers wish to buy this 
additional protection, then there is of course nothing to prevent them 
from doing so. 



Accounts Requirements 

3.37 Most of the evidence we received suggested that accounts require- 
ments should be prescribed to prevent clients’ money from being used 
improperly and without authority by the conveyancer. We examined 
the arrangements made by professions such as estate agents, chartered 
surveyors, and auctioneers and valuers, and found that the practice of 
keeping separate clients’ trust accounts is common. We believe this to 
be necessary for conveyancers as well. 

3.38 In our view this area is best regulated by statute rather than 
professional rules. Accounts requirements are needed to guard not 
only against dishonest practices, but also against genuine error and 
confusion in the use by the conveyancer of money held on behalf of 



11 RCLS Report, p.269. 
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